Exporting Attendance Allowance

On 5/12/08 ACE successfully won a tribunal hearing with the Commission for Social Security in favour of our client (appellant) to export Attendance Allowance (AA) to France.

The 80 year old client was previously in receipt of Attendance Allowance for a number of years whilst resident in the UK.  However, in March 2007 the client decided to move to France to be closer to her son and daughter-in-law her, her AA was stopped because she was no longer ordinarily resident or present in the UK.
Despite an earlier judgement following the Commission of the European Communities v the European Parliament and the Council of the European Union (C-299/05, 18 October 2007) to have AA re-classified as a sickness benefit, the Department for Work and Pension (DWP) continued to apply the previous ruling which classified AA as “special non-contributory benefit”  The importance of classification (as stated in EC regulation 1408/71) allows invalidity benefits to be fully exported, whereas special non-contributory benefits can only be paid at the claimants’ place of work residence.  
The tribunal hearing on the December 5th, concluded the original tribunal hearing and the DWP were in error, as European law had not been considered, and that in line with European Courts of Justice, case C-229/05 “Attendance Allowance amongst other benefits is a “sickness benefit and not a special non-contributory benefit, for the exportability provision of Council Regulations 1408/71….”
The client is now entitled to receive Attendance Allowance in France, and this will be backdated to March 2007 (when she moved to France).  Since her condition has worsened her claim is being reviewed, to enable her to receive the higher rate at £67.00 per week.  If successful this will be applied from the date this tribunal hearing.
In closing the judge congratulated ACE on their “well researched submission” and the DWP requested a copy of the submission as guidance for future AA exportability claims.
This case was submitted by ACE – European and International Unit to the Commission for Social Security with support from Child Poverty Action Group and ACE -Information and Advice. 
